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Thousands of Claims Arising From
Contaminated Peanut Butter Were
the Result of a Single Occurrence
Under Ohio Law

In JM. Smucker Co. v. Ace American
Ins. Co., 2026 U.S. App. LEXIS 19304
(6th Cir. July 1, 2026), J.M. Smucker
Company (“Smucker”) manufactured
peanut butter at its facility in
Lexington, Kentucky. In 2022,
Smucker recalled certain peanut
butter products produced at this
facility due to potential salmonella
contamination. Consumers brought
thousands of claims against Smucker
alleging bodily injury and property
damage. /d. at 2-3.

Ace American Insurance Company
(“Ace”) issued commercial general
liability policies to Smucker for
2021 and 2022, which included
coverage for bodily injury caused
by bacterial contamination. Each
policy contained a retained limit
of $250,000 per “occurrence,”
which included defense costs and
indemnity. The policies defined
occurrence as “an accident, including
continuous or repeated exposure
to substantially the same general
harmful conditions.” /d. at 2.

Upon receipt of the claims, Smucker
tendered them to Ace for defense
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and indemnity. Ace denied it owed
any current duties based upon

its view that each exposure to
salmonella constituted a separate
“occurrence.” Alternatively, Ace
asserted that a “Lot Endorsement”
in the policies aggregated the
thousands of claims into 225
occurrences, corresponding to the
“lots” of peanut butter products
produced at the factory. The Lot
Endorsement in the Ace policies read
as follows:

Any “bodily injury” or “property
damage” that

A. Is included in the “products-
completed operations hazard”;

B. Arises from the substantially
same general harmful condition,
cause, defect, error or suspected
deficiency; and

C. Arises out of any one “lot” of
“your product” that is prepared or
acquired by you;

shall be considered as a single
“occurrence”. Such “occurrence”
shall be deemed to occur when
the “bodily injury” or “property
damage” occurs for the first claim
arising from such “lot.”

For the purpose of this endorsement,
a “lot” means all goods or products
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prepared or acquired;
A. During the time frame that is
the normal amount of time for a

single “lot” in accordance with the

insured’s customary procedures;
and

B. At a single production facility;
and

C. Prepared in accordance

with the insured’s customary
production and quality control
“lot” identification procedures.

Ace’s interpretation meant that
Smucker would need to pay up to

$56,250,000 under each applicable

policy before Ace would be
obligated to pay. /d. at 3-4.

Smucker filed a declaratory
judgment action in district court
alleging a breach of contract and
requesting a declaration that all
claims against Smucker arose from
a single occurrence. On cross-
motions for summary judgment,
the district court held that (1) the
salmonella contamination was a
single occurrence; and (2) the Lot
Endorsement was ambiguous. Ace
appealed. /d. at 4-5.

Initially, the court of appeals
embraced Smucker’s view that
the occurrence at issue was
salmonella contamination and not
the consumer’s ingestion of the
products:
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On this point, Smucker’s only
identifiable accident is the alleged
salmonella outbreak which led
to the production of potentially
contaminated peanut butter.
Indeed, producing contaminated
peanut butter was both
unintentional and the conduct
that eventually gave rise to the
actions against Smucker. See

id. By contrast, each claimant’s
consumption of peanut butter
was not an accident, and it was
not Smucker’s conduct. So,

each claimant’s peanut butter
consumption cannot determine
the number of occurrences.

The rest of the occurrence
definition further confirms that
the alleged salmonella outbreak
is the lone occurrence. The
definition includes “continuous

or repeated exposure to
substantially the same general
harmful conditions.” Again,
viewing the issue from Smucker’s
perspective (what it did to incur
liability), Smucker’s alleged
production errors exposed the
claimants to “the same general
harmful condition”: salmonella
contamination. The contamination
was a single, continuous accident.
/d. at 6-7.

The court thereafter addressed
whether Ohio’s “cause test”
supports the conclusion that
the contamination was a single
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occurrence. When confronted by a
number of occurrences question,
“the number of occurrences is
determined by reference to the
cause or causes of the damage or
injury, rather than by the number
of individual claims.” Further,
where there is but one proximate,
uninterrupted and continuous
cause, all injuries and damages are
included within the scope of that
single proximate cause.” /d. at 9
(citing Cincinnati Ins. Co. v. ACE INA
Holdings, Inc., 886 N.E.2d 876, 885
(Ohio Ct. App. 2007); Progressive
Preferred Ins. Co. v. Derby, 2001
Ohio App. LEXIS 2649 (Ohio Ct.
App. 2001).

Ace asserted that each claimant’s
injurious exposure to contaminated
products qualified as a separate
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occurrence given the exposure
caused each person’s injury. In
rejecting this position, the court
concluded that it ran contrary to the
objective nature of the cause test:

By viewing each claimant’s
exposure to contaminated peanut
butter as an occurrence, ACE’s
perspective makes the number

of occurrences and claims
identical. Stated differently, ACE
asks us to view the claims as the
occurrences, and the cause test
does not permit this outcome. See
Cincinnati Ins. Co., 886 N.E.2d at
885 (stating that the cause of the
injuries is the occurrence rather
than “the number of individuals
claims.”). JM. Smucker, supra at 6.
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The appellate court then addressed
the district court’s conclusion

that the Lot Endorsement was
ambiguous and could not override
the definition of “occurrence” within
the policies. Ace contended the
purpose of the Lot Endorsement
was to aggregate thousands

of losses by “lot” and to adopt
Smucker’s view would render the
Lot Endorsement “meaningless.”
Despite this plea, the court affirmed
the conclusion that the Lot
Endorsement was ambiguous:

Here, the Lot Endorsement

is subject to more than one
interpretation. First, the provision
is equivocal on whether it
redefines “occurrence.” The Lot
Endorsement does not specify
that it is replacing the definition
of “occurrence,” and other
endorsements expressly state
that they do replace a policy
definition. Because the Lot
Endorsement is unclear whether
it creates a new definition, that
already suggests ambiguity.

But the problem goes deeper.
The phrase “[a]rises out of any
one ‘lot”” could be a phrase

of limitation, indicating that
multiple injuries caused by the
same condition within one lot
are still one occurrence. On the
other hand, as ACE contends, the
phrase “[alrises out of any one
‘lot”™ could suggest that injuries
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caused by the same condition
are aggregated on a per-lot
basis when there are multiple
defective lots. Both readings are
plausible because the operation
of the endorsement on claims
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arising out of “any one ‘lot’” does
not speak to its effect on claims
arising from the same general
harmful conditions, but multiple
lots. At best, therefore, the phrase

is ambiguous.

Ace’s final argument suggested that
if its view of the Lot Endorsement
was ignored, it would run against
the general rule that policy
provisions should not be viewed

as “surplusage” or redundant to
other provisions within the policies.
Ultimately, the court embraced
Smucker’s view that the Lot
Endorsement served a purpose
beyond the number of occurrences
issue:

Smucker proposes a couple of
theories that plausibly defeat

the surplusage argument. For
instance, Smucker suggests

that the Lot Endorsement has a
“timing function.” Specifically, the
Lot Endorsement states that an
““occurrence’ shall be deemed to
occur when the ‘bodily injury’ or
‘property damage’ occurs for the
first claim arising from such ‘lot.””
Thus, it seems that an occurrence
is restricted to a single policy year
when multiple injuries arise from a
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